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1.   Corporate Social Responsibility 

This Chair paper is intended to assist participants in their deliberations on further 
engagement in the field of Corporate Social Responsibility (CSR) within the World Trade 
Organization (WTO) and can be regarded as a preparatory paper in view of the 
forthcoming Model WTO in St.Gallen and Geneva (Switzerland) in April 2018. The Chair 
paper is divided into three parts: (i) a brief factual account on the subject matter of CSR, 
including work carried out by other institutions concerning CSR, (ii) its linkage to 
Investment Facilitation (IF), and (iii) a section emphasising key issues and related 
options, which, in the view of the Chairs of the Committee on Corporate Social 
Responsibility, could be addressed by the participants. The Chair paper is submitted by 
the Chairs on their own responsibility and is without prejudice to the position of 
Members. 

1.1.   Definition 

The concept of CSR has been the topic of frequent discussions especially in the domestic 
business sphere and the concrete content of the concept is controversially debated 
(Bassen, Jastram, & Meyer, 2005, p. 232). When CSR is mentioned in an international 
business context, organizations and officials preferably refer to the definitions given by 
major international organizations, which are widely recognized. The European 
Commission (2018), as an example, defines CSR as “the responsibility of enterprises for 

their impacts on society.” Their strategy, in turn, is built upon the Organisation for 

Economic Co-operation and Development (OECD) Guidelines for Multinational 

Enterprises (MNEs), the United Nations Global Compact, and the International Labour 
Organization (ILO) Tripartite Declaration of Principles concerning Multinational 
Enterprises on Social Policy, to name a few (European Commission, 2018). Even though 
these internationally recognized guidelines focus on different topics, the most common 
domains that are mentioned and discussed are: 

•   Human Rights (United Nations, 2018a; OECD, 2011; United Nations, 2011)  

•   Environment (United Nations, 2018a; OECD, 2011) 

•   Labour (United Nations, 2018a; OECD, 2011; United Nations, 2011; 
International Labour Organization, 2017) 

•   Corruption (United Nations, 2018a; OECD, 2011) 
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Apart from a number of these internationally recognized guiding principles on the 
conduct of CSR, there are practically no compulsory laws that would obligate businesses 
to adhere to these principles. Companies can voluntarily commit to responsible business 
practices. It is important to recognize that “Being socially responsible means not only 
fulfilling legal expectations but also going beyond compliance and investing "more" into 
human capital, the environment and the relations with stakeholders“ (European 
Commission, 2001, p. 6). 

1.2.   Why Corporate Social Responsibility? 

From an economic point of view, CSR seems to be quite an irrational concept. The 
famous US economist Milton Friedman (2007, p. 173) asked: “What does it mean to say 
that “business” has responsibilities? Only people can have responsibilities.” He explains 
how, if companies spend money for social interests, they, in fact, spend the money of 
their shareholders (p. 174). In the end, Friedman concludes that: “there is one and only 
one social responsibility of business – to use its resources and engage in activities 
designed to increase its profits so long as it stays within the rules of the game, which is 
to say, engages in open and free competition without deception or fraud” (p. 178). In 
recent times, businesses have come to realise that they are co-existent with society and 
can therefore not simply ignore the expectations society might have of them (Joyner & 
Payne, 2002, p. 298). 

Generally, it can be said that corporations employ CSR measures for two reasons, one of 
ethical and one of opportunistic nature. In the ethical case, the engagement is motivated 
by an intrinsic urge to do the right thing and is independent of pressure from the outside 
world. Companies that engage in an ethically inspired behaviour do acknowledge their 
place in society and the responsibility that comes with it. On the opposite, the 
opportunistic method is guided by the knowledge that the reputation of the company can 
indeed have an influence on their profit. They engage in preventative yet not sustainable 
CSR methods in order to prevent themselves from getting caught in legal disputes and 
other unfavourable situations, which could potentially harm their image and therefore 
lower their profit (Joyner & Payne, 2002, p. 298f). 

1.3.   Corporate Social Responsibility in the International  
Context 

This section aims to shed light on the relevance and position of CSR in the international 
context, especially with regard to international guidelines on CSR. 
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Many international organizations have concerned themselves with the topic and also 
contributed to a clearer understanding of what CSR entails. It is true that the concept 
was initially intended for businesses, and not specifically for the international level but 
the fact that many companies do operate in more than one country nowadays implies 
that there is also an international dimension to CSR. The increase in Global Value Chains 
(GVCs), which are defined as “fragmented supply chains, with internationally dispersed 
tasks and activities coordinated by a lead firm” (UNCTAD, 2013, p. 125), as well as 
transnational investment flows, make it difficult for corporations to monitor all their 
operations closely. This has opened doors for unwanted behaviour, which can negatively 
influence the development of the host countries involved in the process (UNCTAD, 2013, 
p. 148). Some of the key negative points of GVCs, according to the United Nations 
Conference on Trade and Development (UNCTAD) (2013, p. 149), include: 

•   Employment in GVCs can be prone to poor working conditions, as this kind of 
business reacts strongly to cost pressure 

•   Local firms might be limited in their development, which keeps them from 
engaging in high value-added and high-technology operations 

•   Environmental impacts might be caused in the host countries 

The lead firms themselves can partly tackle these problems if they are willing to 
implement effective CSR measures. Since most of these measures are indeed voluntary, 
influential international organizations become important actors in the promotion of 
guidelines for sustainable and socially responsible business practices. 

The efforts of international organizations vary greatly in both kind and scope of 
commitment. The largest global CSR programme, the United Nations (UN) Global 
Compact, for example, invites companies to voluntarily join the initiative and assume the 
obligations that this participation entails. The companies then have to hand in a 
commitment statement by the Chief Executive Officer (CEO) of the company. In 
addition, each participant of the UN Global Compact has to produce an annual report on 
the CSR efforts they take. Today, over 8000 businesses from all over the world are 
already participating, as well as over 4000 non-business participants (United Nations, 
2018b). 

On the other hand, the OECD Guidelines for MNEs (2011, p. 3) “provide non-binding 
principles and standards for responsible business conduct in a global context consistent 
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with applicable laws and internationally recognised standards”. They are directed 
towards “multinational enterprises operating in or from adhering countries” (p. 3). All 
OECD Members’ governments as well as eight non-Member governments adhere to 
these guidelines (p. 7). Even though the principles themselves are non-binding, the 
OECD has set up various National Contact Points (NCPs), which shall help companies to 
implement the principles. 
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2.  Corporate Social Responsibility and Investment  
Facilitation 

Firstly, an overview of IF as the main topic of the Model WTO in St.Gallen and Geneva 
(Switzerland) in April 2018 will be given. Secondly, IF will be connected to CSR, which 
is the main topic of this Committee. 

2.1.   Overview of Investment Facilitation 

IF is a subject often discussed in today’s world economy. Therefore, there exist a lot of 
different definitions. It is the aim of this chapter to give a definition of IF, on which most 
people would agree on. This is followed by an overview of what the WTO has done in this 
field until now. Afterwards, the Friends of Investment Facilitation for Development 
(FIFD) will be presented. 

2.1.1.   Definition of Investment Facilitation 

There does not exist one definition for such a complex term as IF. Moreover, the problem 
exists that IF is often commingled with investment promotion, even though there are 
significant differences. As the OECD wrote in its Policy Framework for Investment (2015, 
p. 39), IF is, simply said, “about making it easy for investors to establish or expand their 
existing investments”. In contrast, investment promotion is defined as the promotion of 
a country or a region as an attractive investment destination (OECD, 2015, p. 39). 
Consequently, these two aspects of investment have to be distinguished. 

IF has its origins in trade facilitation. IF ideally results in a whole-of-government 
approach. The OECD defines the main goals of IF as follows: “Provide investors with a 
transparent, predictable and efficient regulatory and administrative framework, and 
reduce or eliminate obstacles faced by investors in the host economy when investing or 
reinvesting” (Novik, 2017, slide 3). 

IF should be planned precisely and with a long-term perspective. If this is not done, it 
can be very costly, ineffective, and can restrict a country as an investment destination. 
(OECD, 2015, p. 39) 

Trade and investment get more and more linked with each other because of 
developments in technology, the liberalization of the economy, and new manners in 
production and distribution (FIFD, 2017, p. 1). A common metaphor is that investment 
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and trade are two sides of the same coin. Therefore, it can be concluded that a possible 
way to establish IF will include similar steps towards an overall agreement, as were taken 
in the trade negotiations. The first step will be unilateral actions, where IF principles are 
defined and implemented on a national level. In the second step, the actions will be 
bilateral, as e.g. inclusion of IF in investment agreements. The last step will be 
multilateral, at which actions on a global level will be taken, where the WTO could be 
active. (Novik, 2017, slide 7) 

2.1.2.   The WTO’s Contribution to Investment Facilitation 

Until now, the OECD was the chosen platform for dialogues about IF and not the WTO. 
But in the eleventh Ministerial Conference in December 2017 in Buenos Aires 
(Argentina) the first step towards a possible negotiation round about investment within 
the WTO was made with the Joint Ministerial Statement on Investment Facilitation for 
Development. In this Statement, 42 Members call for the beginning of a structural 
discussion about IF. They acknowledge that there are connections between investment, 
trade, and development. The Members have the aim to start discussions and accordingly 
negotiations about IF on a multilateral level. They do, however, clearly state that the 
demanded discussions should not include “market access, investment protection, and 
Investor-State Dispute Settlement”. (WTO: WT/MIN(17)/59, 2017, p. 1–2) The main 
Members, who promoted IF as an issue area within the WTO and made the Statement 
possible, are the FIFD. 

2.1.3.   Friends of Investment Facilitation for Development 

The FIFD were originally composed of the delegations of Argentina; Brazil; China; 
Colombia; Hong Kong, China; Nigeria; and Pakistan (WTO: JOB/GC/122, 2017, p. 1). 
They announced in April 2017 that they would launch an open-ended, informal dialogue 
on IF for Development, which took place six times in 2017 and was coordinated by H.E. 
Mr. Hector Marcelo Cima, the Ambassador of Argentina (WTO: JOB/GC/163, 2017, p. 
1). The aim of these dialogues was to develop the WTO’s role in the facilitation of cross-
border investments. Here especially the situation of developing and least-developed 
Members should be considered (WTO: JOB/GC/122, 2017, p. 1). The four key subjects of 
these dialogues were: 

1.   “Improving regulatory transparency and predictability; 
2.   Streamlining and speeding up administrative procedures; 
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3.   Enhancing international cooperation and addressing the needs of developing 
Members; as well as 

4.   Other investment facilitation-related issues” (WTO: JOB/GC/163, 2017, p. 1). 

Consequently, the Members “are proposing to begin a structured discussion with the aim 
of developing a multilateral framework on investment facilitation” (WTO: JOB/GC/163, 
2017, p. 1). After the dialogues, the following six delegations joined the FIFD: Chile; 
Kazakhstan; Liberia; Mexico; Qatar; and Republic of Korea (WTO: JOB/GC/159, 2017, 
p. 1). 

The FIFD would like to create an Investment Facilitation Group, which should promote 
discussions about IF and report to the General Council twice a year about the progress 
made (WTO: JOB/GC/159, 2017, p. 1). 

The High-Level Trade and Investment Facilitation Forum for Development, which took 
place in 2017 in Abuja (Nigeria) and was co-hosted by the Federal Government of 
Nigeria, the Commission of the Economic Community for West African States 
(ECOWAS) and the FIFD, encouraged Members to boost the dialogues about IF (WTO: 
WT/GC/186, 2017, p.1). This forum and the work of the FIFD enabled the creation of the 
Joint Ministerial Statement on Investment Facilitation for Development at the eleventh 
Ministerial Conference in Buenos Aires (WTO: WT/MIN(17)/59, 2017, p.1). 

2.2.   The Linkage between Investment Facilitation and  
Corporate Social Responsibility 

In our connected world, almost everything has a linkage to a whole range of other 
elements. Therefore, it is not surprising that IF can be linked to CSR and in reverse. 
Firstly, it will be shown how the OECD does this linkage. This is followed by a closer look 
on the Brazilian Way as a leading example within the WTO. In the end, the connection 
will be shown empirically. 

2.2.1.   The Way of the OECD 

The OECD has done the linkage between investment and CSR for the first time in its 
OECD Guidelines for MNEs. The guidelines can be seen as a framework for CSR and 
were negotiated multilaterally. They were adopted in 1976 and were last updated during 
the OECD Ministerial conference in May 2011. Until now, 35 OECD countries and 13 
non-OECD countries have signed the declaration, but the principles are voluntary. The 
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only thing Member states have to do is to create a NCP, where defaults with the 
Guidelines can be reported. This leads to an informal arbitration proceeding. The 
intentions of the Guidelines were to: foster harmonization between multinationals’ 
activities and public policies; deepen the trust between companies and host countries; 
create better circumstances for foreign investments; and enlarge the contribution of 
MNEs to sustainable development (OECD: Guidelines for Multinational Enterprises, 
2018). 

2.2.2.   The Brazilian Way 

Brazil has done the linkage between IF and CSR in its Cooperation and Facilitation 
Investment Agreement (CFIA). There they write that investors should adopt among 
other things “corporate responsibility standards” for the interests of host countries 
(Brazil: 4786, n.d., p. 8). 

Moreover, a Communication called Structured Discussions on Investment Facilitation 
circulated in January 2018 at the request of the delegation of Brazil (WTO: JOB/GC/169, 
2018, p. 1). This Communication should enable the Members to have a more focused and 
text-based discussion and is thought as a response to the Joint Ministerial Statement on 
Investment Facilitation for Development. The linkage between CSR and IF is made in 
Article 18 of the Communication. This Article clarifies that the investors should make a 
contribution to the host Members sustainable engagement as far as this is possible. 
Therefore, the investors are asked to adopt the socially responsible practices, which are 
based on the proposed standards and principles in the Article, and also the domestic 
policies. The principles cover the following things: 

a.   The protection of the environment; 
b.   The respect of human rights; 
c.   The strengthening of local capacities; 
d.   The incentive for the formation of human capital; 
e.   The acceptance of the law of the host Member; 
f.   The support of principles of sound corporate governance; 
g.   The development and appliance of self-regulated practices and management 

systems; 
h.   The promotion of the knowledge of workers regarding company policies; 
i.   The abstinence of discriminatory or disciplinary actions; 
j.   The encouraging of others to fulfil these principles;  
k.   The respect for the local political processes and activities. 
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Moreover, the investors should provide information about their internal CSR policies 
and practices to the National Focal Point. (WTO: JOB/GC/169, 2018, p. 1, 9–10) 

As it can be seen, the aim of the Brazilian Way to handle CSR is to set a balance between 
investors and host countries’ obligations. Until now, it was common practice that the 
host country unilaterally had to fulfil certain CSR-related standards and that investors 
were not obligated to do any contribution to CSR standards. This change could make 
foreign direct investment (FDI) more attractive to host countries. (Morosini & Ratton 
Sanchez Badin, n.d., p. 24) 

2.2.3.   The Linkage in Numbers 

The connection between CSR and investment can also be expressed in numbers. The 
UNCTAD has reviewed Bilateral Investment Treaties (BITs) and identified clauses, 
which encourage a “responsible business conduct by investors or CRS and outward 
investment support” in over a quarter of the agreements (FIFD, 2017 p. 8). However, a 
study of the ILO showed that even more references to CSR were found in bilateral trade 
agreements than in BITs (ILO, 2016, p. 10). Additionally, the WTO Economic Research 
and Statistics Division (ERSD) has examined Regional Trade Agreements (RTAs) 
concerning the integration of sustainable development and CSR into the investment 
framework. The conclusion is that about two-thirds of the RTAs possess a chapter of 
provisions about issues such as environment, public health, labour standards or 
corporate responsibility. However, it has to be acknowledged that these provisions are in 
the majority of the cases aspirations and not concrete policies and mechanisms, which 
could be implemented (WTO: ERSD, 2016, p.38–39). Here it has to be said that CSR 
schemes are mainly “double soft”. This means that the language is soft “in terms of states’ 
commitment with regard to the support to CSR initiatives”, and that the private sector 
can mainly engage voluntary (ILO, 2016, p. 11–12). In other words, CSR clauses are 
mostly soft in terms of obligation and precision. 
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3.  The Way Forward – Key Issues and Related Options 

The Chairs acknowledge the work already done in the field of CSR and IF by the FIFD, 
OECD, the Communication on Investment Facilitation from Brazil and the UNCTAD, as 
earlier elaborated in chapter 2. However, there has been an urging demand from several 
Members to widen the discussion on CSR and IF towards the sphere of the WTO. To 
address this vague and complex topic, inclusive decisions and guidance are required. In 
the following chapter, an attempt will be made to emphasise issue areas, which, in view 
of the Chairs, ought to be dealt with urgently. Nevertheless, the Chairs would also like to 
note at this point that the following issue areas and proposed options do not explicitly 
claim any concluding aspirations, nor is there any prejudice towards the outcome of the 
discussion. Members are invited to introduce further issue areas and options, which 
might lead to fruitful negotiations. 

3.1.   Issue Area: Private Measures and the Regulatory Sphere of 
Influence of the WTO 

As previously elaborated, CSR has particularly become an issue to address by businesses. 
Consequently, a major part of internationally operating corporations has to some extent 
implemented principles to endorse the responsibility towards the society with a special 
emphasis on the protection of human rights and the environment. 

Therefore, in the view of the Chairs, it seems inevitable to examine a fundamental 
question regarding the regulatory sphere of influence of the WTO, namely whether CSR 
as private measures ought to fall under the regulatory scope of the WTO. 

3.1.1.   Option 1: No 

“The WTO is an intergovernmental organization that provides the multilateral 
framework for the conduct of world trade” (WTO: Introduction and Summary, 2018). 
The wording intergovernmental reflects a crucial element of the WTO, which basically 
means that, established agreements by the WTO are government-to-government rules. 
More precisely, the WTO covers agreements among its Members, which are in most cases 
governments. As a result, negotiated agreements within the multilateral framework of 
the WTO only unfold a binding character upon its Member states. Thus, following this 
line of argument, assuring compliance with WTO agreements falls within the domain of 
the government and not private entities. Finally, CSR codes of conduct may not fall under 
the sphere of responsibility of the WTO (Vidal-Léon, 2013, p. 901). 
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Some developing Members may share this view on the regulation of private conduct, 
fearing higher burdens to trade if the WTO regulates the conduct of domestic private 
actors. However, some developed Members might argue that the perspective of the WTO 
as an intergovernmental organization only regulating agreements among governments 
would be too narrow. 

3.1.2.   Option 2: Yes 

Generally speaking, the WTO covers agreements among its Member states as stated 
above. However, actions executed by private actors might under certain circumstances 
concern the regulatory sphere of the WTO. For instance, by imposing agreements the 
WTO does indirectly influence the behaviour of private entities through the binding 
character upon the domestic government of a particular private entity. In fact, the WTO 
does already regulate the conduct of private parties. To underpin this statement, a closer 
look at the Trade-Related Aspects of Intellectual Property Rights (TRIPS) Agreement 
might be helpful. The preamble of the TRIPS Agreement explicitly characterises 
intellectual property rights as private rights, meaning that the WTO does directly 
regulate the conduct of private entities in order to protect intellectual property (WTO: 
TRIPS Agreement, 2017, p. 320). Consequently, CSR codes of conduct may fall under the 
sphere of responsibility of the WTO from this point of view. 

3.1.2.1.   Suboption 2.1: TRIPS Agreements Analogy 

According to the TRIPS Agreement, Members might consider a similar approach to 
regulate private conduct with regard to CSR. Using the analogy of the TRIPS Agreement, 
the scope of an obligation of a prospective CSR Agreement may be determined by a 
minimum set of rules. Taking into account the TRIPS Agreement (Article 1:1), a potential 
CSR provision may be using the following wording: 

“Members may, but shall not be obliged to, implement in their law extensive protection 
than is required by this Agreement […]. Members shall be free to determine the 
appropriate method of implementing the provision of this Agreement within their own 
legal system and practice” (WTO: TRIPS Agreement, 2017, p. 321). 

The Chairs would like to note that the exact wording might be subject to negotiation 
among the Members. Some developing Members might be in favour of such an approach 
due to the minimum set of rules and especially the provided flexibility regarding the 
appropriate method of implementing certain provisions, meaning that it is up to each 
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Member to go further than the minimum set of rules depending on the capabilities. 
However, some developed Member may argue that due to the flexibility there might be 
no significant outcomes in terms of developing CSR regulations. 

3.2.   Issue Area: Ensuring Compliance with Corporate Social  
Responsibility Measures 

In order to ensure that all actors involved can profit from the benefits that can arise from 
the global implementation of CSR measures, it is vital that there is a possibility to ensure 
compliance with these regulations. Up until now, it is unclear, whether the host country 
or the home country shall take action in order to get investors to comply with the CSR 
guidelines. Therefore, there are two options that could be taken into consideration: 

3.2.1.   Option 3: Host Countries Ensure Compliance 

The Brazilian Communication on IF proposes that the Members “in accordance with the 
laws adopted by the host Member” shall adhere to the voluntary CSR principles it lays 
out (WTO: JOB/GC/169, 2018, p. 9f). 

Investors are, therefore, obliged to follow the domestic laws and regulations of the host 
country while they operate within their regulatory sphere. The host country does have 
the right to punish any breach of those laws. If it is able and willing to implement CSR 
guidelines with regards to IF and FDI, the government of the host country shall also be 
able to take measures to ensure the compliance with those, such as a “subjective analysis 
by the competent authorities” (WTO: JOB/GC/169, 2018, p. 6). 

As many host countries do indeed belong to the categories of developing and least-
developed country (LDC) Members, they might need support in building up the 
necessary regulatory frameworks and enforcement mechanisms. Under the provisions 
for Special and Differential Treatment (S&D), developing country and LDC Members can 
profit from WTO technical assistance and training in order to be able to “implement 
government agreements” (WTO, 2018). This makes it more feasible for them to fulfil 
their obligations to the WTO. 

3.2.1.1.   Suboption 3.1: Soft Law Provision 

In this regard, the WTO Members could adopt soft law provisions with the following 
proposed wording: 
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“Members that are host countries to foreign direct investment shall endeavour to: 

a.   Ensure that investors involved in foreign direct investments comply with the 
regulations and laws of the host country 

b.   Lay down CSR guidelines that the investors will have to follow 
c.   Shall take measures to ensure compliance with the CSR guidelines 

Developed country Members shall recognize the efforts of developing and least-
developed country Members to engage in the promotion of CSR measures in investment 
facilitation matters. They shall, therefore, assist developing and least-developed 
country Members in building the capacities to ensure the compliance of investors with 
national laws and regulations, as well as the guidelines on CSR measures; This shall be 
done by means of: 

a.   Technical assistance 
b.   Legal assistance 
c.   Knowledge transfer” 

3.2.1.2.   Suboption 3.2: Binding Provision 

If the WTO Members are willing to make further commitments, they could also make 
these provisions legally binding for all WTO Members. The provision could then have the 
following proposed wording: 

“Members that are host countries to foreign direct investment must: 

a.   Ensure that investors involved in foreign direct investments comply with the 
regulations and laws of the host country 

b.   Lay down CSR guidelines that the investors will have to follow 
c.   take measures to ensure compliance with the CSR guidelines” 

This would then open the possibility to bring breaches of this provision to the WTO 
Dispute Settlement Body (DSB) and force countries to comply. 

Developing country and LDC Members may prefer the option of soft-law provisions, as 
many of them might not be able to comply with binding provisions because of lacking 
capacities. This would make them vulnerable to disputes with other Members. 
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Developed country Members might choose either option, as many of them might already 
have strong enforcement capacities and therefore have better options to fulfil binding 
regulations. 

3.2.2.   Option 4: Home Countries Ensure Compliance 

Even though the companies that engage in FDI are subject to the laws and regulations of 
the host countries, home countries still have possibilities to incentivize the compliance 
with CSR measures (Sauvant & Mann, 2018, p. 3). They are, for example, able to refuse 
financial support, if the companies do not live up to the CSR standards the government 
has put into place or if the government is responsible for the pension funds, it can also 
decide on where the fund should invest its money (Nieuwenkamp, 2018, p. 2). Therefore, 
home countries of FDI investors might also be able to contribute to the compliance with 
CSR measures. The WTO Members could, in this regard, adopt an Article on CSR 
compliance with a proposed wording as follows: 

“Ensuring Compliance with CSR Measures by Home Countries of FDI 

Each Member that is a home country to companies that engage in foreign direct 
investment shall: 

a.   take into consideration the aspects of sustainability when deciding on financial 
support for companies involved in FDI and other financial contributions from 
government resources 

b.   create incentives for companies that comply with CSR measures 
c.   introduce consequences to avoid non-compliance with CSR guidelines” 

3.3.   Issue Area: Making Corporate Social Responsibility 
Binding for WTO Members 

One of the main problems of CSR regulations is that they do not unfold any binding 
character so far, neither on a global nor on a national level. In order to build a uniform 
foundation, the Chairs put forward the proposal of examining possibilities to incorporate 
CSR regulations into the existing architecture of WTO agreements. More specifically, the 
following issue area focuses on the conception of multilateral agreements, plurilateral 
agreements and a further mechanism as possible ways to address CSR regulations in the 
WTO. Bilateral agreements will not be taken into consideration due to their narrow 
perspective towards global trade regarding the objectives of the WTO. 
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3.3.1.   Option 5: Multilateral Agreement 

Described as one of the most successful global trade agreements, the General Agreement 
on Tariffs and Trade (GATT) sets an example for multilateral agreements (The Balance: 
Multilateral Trade Agreements, 2018). Moreover, the fundamental pillars of the WTO, 
namely GATT, General Agreement on Trade in Services (GATS) and TRIPS Agreements 
are all based on a multilateral framework, meaning that it concerns all Member states of 
the WTO (WTO: TRIPS Agreement, 2017, p. 322). Consequently, the Chairs would like 
to propose as a first option the most forward way of establishing CSR regulations 
multilaterally, namely oblige all Members to do so. 

3.3.1.1.   Suboption 5.1: Hard Law Multilateral Agreement 

The WTO is mostly about hard law, whereby hard law refers to laws and legal 
instruments with a binding character. Constructing CSR regulations as multilateral 
agreement in terms of hard law might be an effective endeavour. Explicitly laying down 
the do’s and don’ts, violations can be penalised by the binding DSB of the WTO (Low, 
2015, p. 2). 

Developed Members may agree to a hard law multilateral agreement on CSR, arguing 
that multilateral agreements belong to the core competency of the WTO and make all 
Members treat each other the same. However, even though the DSB is regarded as one 
of the most efficient and successful international resolution systems by enforcing hard 
law, there might be concerns. Developing Members may object that levelling the playing 
field by strictly enforceable multilateral agreements neglects the economic vulnerability 
of such Member states. Developing Members and developed Members might cooperate 
and claim together that hard law multilaterally applied may not meet the demands of 
coordination, flexibility, and adoption to address CSR (Pauwelyn, 2013, p. 5). 

3.3.1.2.   Suboption 5.2: Soft Law Multilateral Agreement 

Besides introducing a multilateral agreement by hard law, another option shall be 
considered. Soft law has developed into a widely discussed term by scholars in the field 
of international cooperation. While there is no conclusive definition for this term, the 
literature provides several attempts to define it (Low, 2015, p. 1). Shelton (2000) defines 
the term as follows: “In many cases hard law instruments can be distinguished from soft 
laws by internal provisions and final clauses […]” (p. 11). Further, it has been argued that 
a certain vagueness and imprecision in provisions can be described as manner of soft law 
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(Elias & Lim 1997, p. 8), which can also be detected in WTO provisions according to 
scholars and is often named a constructive ambiguity (Low, 2015, p. 1). In order to 
establish multilateral CSR regulation in terms of soft law language, which are binding 
upon all Member states, Members may consider the wording of the Investment 
Facilitation Agreement of Brazil concerning CSR as follows: 

“1. Investors and their investments shall strive to achieve the highest possible level of 
contribution to the sustainable development of the host Member and the local 
community, through the adoption of a high degree of socially responsible practices, 
based on the voluntary principles and standards set out in this Article and internal 
policies, such as statements of principle. 

2. Investors and their investments shall endeavour to comply with the following 
voluntary principles and standards of corporate social responsibility, in accordance 
with the laws adopted by the host Member and with Members’ international 
commitments on this matter […]” (WTO: JOB/GC/169, 2018, p. 9–10). 

The Chairs would like to note that these examples of the Brazilian Agreement might serve 
as a template for the WTO addressing CSR. The exact soft language of a potential CSR 
provision may be subject to further discussion among the Members. 

Some developed Members may argue that applying CSR regulations multilaterally with 
soft law does not unfold any binding character upon the Members and thus would not 
meet the initial objective of this issue area. However, some developing countries may 
oppose that multilateral agreements equipped with soft language enables these Members 
to compensate for a lack of economic means due to more flexibility. Moreover, 
[developing and developed] Members might emphasise that incentives to comply with 
soft law are more effective than incentives to comply with hard law (Pauwelyn, 2013, p. 
6). 

3.3.2.   Option 6: Plurilateral Trade Agreement 

The architecture of WTO agreements contains an alternative if attempts to establish a 
multilateral agreement fail, namely plurilateral agreements. Mostly, Members agree to 
all WTO agreements. However, a few agreements were agreed on exclusively by a smaller 
group of signatories, for instance, the Agreement on Trade in Civil Aircraft and the 
Agreement on Government Procurement. Those Plurilateral Trade Agreements are 
found in Annex 4 (WTO: Plurilateral of Minority Interest, 2018). At this point, the Chairs 
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would like to propose a second most forward option in order to create binding CSR 
regulations, namely embedding a potential CSR Agreement within Annex 4. 

3.3.2.1.   Suboption 6.1: Opt-In Approach 

A plurilateral CSR Agreement implies that Members would be given the choice to be 
voluntarily a signatory Member to the specific rules, meaning that the content of such a 
CSR Agreement would only be binding on Members, which explicitly agreed (WTO: 
Marrakesh Agreement, 2018). Introducing a plurilateral CSR Agreement, Members may 
consider already existing Plurilateral Agreements within the framework of the WTO. For 
instance, the Agreement on Government Procurement lays down its scope and coverage 
as follows: 

“This Agreements applies to any law, regulations, procedure or practice regarding any 
procurement by entities covered by this Agreement […]” (WTO: Annex 4(B), 2018). 

The Agreement on Trade in Civil Aircraft defines the term of Signatories as Parties to 
this Agreement (WTO: Annex 4(A), 2018). The used wording in these two examples 
underpins the opt-in approach and might serve as a template. 

Regarding the examples of Plurilateral Trade Agreements, the Chairs would like to note 
that those are not conclusive proposals. 

Especially developed Members may argue that a Plurilateral Agreement on CSR might 
lead to the disruption of a more extensive dissemination of CSR. Moreover, Plurilateral 
Trade Agreements, in general, may violate the principles of inclusiveness, transparency, 
and universality, which are crucial to CSR regulations. Finally, the principle of single 
undertaking might be endangered (WTO: Plurilateralism against Multilateralism, 2018, 
p. 6). 

3.3.2.2.   Suboption 6.2: Opt-Out Approach 

However, Members not willing to join Plurilateral Trade Agreements do not face any 
obligations but neither profit from any rights of the Agreements and therefore opt-out. 
Consequently, it depends on each Member whether it may join a Plurilateral Trade 
Agreement on CSR. 

Developing Members may welcome the possibility not to undertake binding 
commitments on CSR, which otherwise might lead to further economical obstacles. 
However, the Chairs would like to note that a Plurilateral Agreement on CSR might be 
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an interesting option for developing countries considering joining the WTO. These 
potential Members profit insofar as joining a Plurilateral Trade Agreements that they get 
access to the infrastructure of the WTO by free riding, for instance to the DSB. As a result, 
a Plurilateral Trade Agreement on CSR may serve as a gatekeeper to get into the WTO 
(Nakatomi, 2013, pp. 5–15). 

3.3.3.   Option 7: Soft Harmonization 

In addition to a multilateral and plurilateral way to achieve binding CSR regulations, the 
Chairs would like to address one more option, namely soft harmonization. The Sanitary 
and Phytosanitary Measures (SPS) and Agreement on Technical Barriers to Trade (TBT) 
Agreement contain obligations, which go further than provisions in the GATT of 1994. 
To create, to some extent, uniformity, taken measures of both Agreements must be based 
on scientific principles (WTO: SPS Agreement, p. 70; WTO: TBT Agreement, p. 118). As 
a result, Members are allowed to take measures in any manner as long as they do not 
create unnecessary obstacles to international trade and they backed it up with science 
(WTO: TBT Agreement Preamble, 2018, p. 117). Furthermore, the criteria for examining 
the existence of an obstacle to trade depends on the content of the term “international 
standards”: 

“Where technical regulations are required and relevant international standards exist 
or their completion is imminent, Members shall use them, or the relevant part of them, 
as a basis for their technical regulations […]” (WTO: TBT Agreement, 2018, p. 118). 

The essential incentive to apply, for instance, the TBT Agreement comes from the soft 
harmonization mechanism (Mathis, 2011, p. 248), which provides a “safe harbour” for 
Members that bring their domestic regulations in conformity with international 
standards and is laid down as follows: 

“Whenever a technical regulation is prepared, adopted or applied for one of the 
legitimate objectives explicitly mentioned in paragraph 2, and is in accordance with 
relevant international standards, it shall be rebuttably presumed not to create an 
unnecessary obstacle to international trade” (WTO: TBT Agreement, 2018, p. 118). 

Following this use of quasi-mandatory harmonization, the Chairs would like to suggest 
introducing a similar CSR Agreement based on a soft harmonization mechanism. 
Consequently, by showing accordance with international standards, Members avoid 
being accused of taking measures that are an unnecessary obstacle to trade. Finally, such 
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an agreement may not prescribe mandatory regulations in the field of CSR but creates 
incentives to use international standards if Members decide to regulate CSR (Mathis, 
2011, p. 248). 

3.3.3.1.   Suboption 7.1: OECD Guidelines 

Striving towards soft harmonization regarding a CSR Agreement, Members must agree 
on which standards they wish to refer as relevant international standards. As previously 
noted, Members may consider regarding the OECD Guidelines for MNEs as an 
internationally accepted standard for CSR. As a consequence, showing compliance with 
the OECD standard, Members enjoy shelter under the “safe harbour”. 

The Chairs acknowledge that even though besides the 35 OECD signatory parties, 13 
non–OECD states signed the Declaration, especially developing countries may have 
concerns since OECD Members are mostly developed nations. Developing Members 
might fear that this standard established by developed Members may primarily serve 
their own purposes. Developed Members might recognise this standard as 
internationally relevant (see section 2.2.1). 

3.3.3.2.   Suboption 7.2: ILO Agreement 

The ILO is a UN agency, which deals with International Labour Standards (ILS) and 
promotes social justice (ILO: Mission and Impact, 2018). ILO provides technical 
cooperation, assistance, and mechanisms of supervision on the state level, which are 
intended to strengthen regulatory frameworks in the host as well as home countries. 
Nevertheless, ILO has been addressing private entities directly by providing guidelines 
on social policy and inclusive workplace practices, e.g. the MNE Declaration, and 
supports private actors in terms of promoting ILS, e.g. the ILO Helpdesk for Business on 
ILS (ILO: Tripartite Declaration, 2018). Recently there has been a debate whether ILO 
might take a role regarding implementing CSR clauses. For instance, the European 
Economic and Social Committee on CSR endorses inclusive international accepted 
Agreements on CSR by referring to the ILO. Following this statement, the Chairs would 
like to propose to consider the ILO and its various conventions. The ILO as a nexus of 
private and national regulations might provide an adequate set of relevant international 
standards (Peels, Echeverria, Aissi & Schneider, 2016, p. 16–18). 

In contrast to the OECD Guidelines, developing Members may be less reluctant to accept 
ILO Agreements as international standards on CSR due to its function as a UN agency. 
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Moreover, ILO Guidelines might be preferred not only by developing Members but also 
by developed Members since the ILO is involved on state and private level. However, 
some developing or developed Members may argue that the current involvement of the 
ILO in CSR regulations is limited and, therefore, might not serve as an appropriate 
organization to provide international standards on CSR (Peels et al., 2016, p. 17). 

3.3.3.3.   Suboption 7.3: Brazilian Agreement 

Finally, the Chairs would like to propose one more option in order to harmonize a 
potential CSR Agreement, namely the previously elaborated Communication on 
Investment Facilitation from Brazil (see chapter 2.2.2). The Communication addresses 
CSR under Article 18:2, whereby eleven measures to comply with CSR are laid down. 
Moreover, the Brazilian Communication is written in soft language and aims at an 
“adoption of a high degree of socially responsible practices, based on voluntary principles 
and standards” (WTO: JOB/GC/169, 2018, p. 9–10). Consequently, the Communication 
from Brazil might serve as an appropriate relevant international standard to harmonize 
softly CSR regulations. 

Since this Communication was drafted by a developing country it may appeal to other 
developing Members. Nevertheless, developing and developed Members may oppose 
that eleven requirements can be hardly met in order to reach the “safe harbour”. This 
issue will be discussed in the following chapter. 

3.4.   Issue Area: Prospective Remedies for the Avoidance of  
Misusing Corporate Social Responsibility 

Most of the transnational operating corporations have adopted CSR codes of conduct to 
some extent, meaning that suppliers are bound to respect labour rights. Hence, the 
implementation of CSR shifts the responsibility to comply with certain rights along the 
supply chain from a governmental level down to smaller private entities (Vidal-Léon, 
2013, p. 899). Moreover, the United Nations Industrial Development Organization 
(UNIDO) noted that especially small and medium-sized enterprises (SMEs) in 
developing countries, which represent a major part of businesses worldwide, are 
particularly endangered by protectionist CSR demands and reputational risks if they do 
not comply with certain CSR standards (UNIDO: CSR for Market Integration, 2018). 
Concluding, particularly developing Members may be disadvantaged by misused CSR 
regulations in a protectionist manner and by CSR requirements they could not even meet 
due to lacking capacities. 
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3.4.1.   Option 8: Traffic Light System 

In the light of the raised points above, the Chairs would like to address the urging 
demand to develop the vague topic of CSR towards a more comparative and structured 
framework. In order to meet this demand, the Chairs propose a traffic light system, which 
shall reflect different levels of CSR implementation. Referring to the soft harmonization 
discussed in chapter 3.3.3, Members may decide to agree voluntarily on a relevant 
international standard on CSR. For instance, the Communication on Investment 
Facilitation from Brazil might serve as an adequate template for a potential traffic light 
system with its comprehensive standard (see chapter 2.2.2). 

3.4.1.1.   Suboption 8.1: Green Light 

The Communication from Brazil contains under Article 18 on Corporate Social 
Responsibility, eleven measures for private entities to contribute voluntarily to 
sustainable development (WTO: JOB/GC/169, 2018, p. 9–10). The Chairs put forward 
that private actors meeting eight up to eleven requirements of this Communication may 
be classified as “green light” and therefore enjoying the highest grade of contribution on 
CSR standards. 

Developed Members might welcome this framework since private actors in their state do 
have capabilities for high performance on CSR. Developing Members might fear that 
their private entities would always be rated worse compared to those from developed 
Members. However, this might be particularly a chance for Emerging Market Members 
to profile their businesses and thus attract investment. 

3.4.1.2.   Suboption 8.2: Orange Light 

Complying with four up to seven out of the maximum of eleven requirements might be 
categorised as “orange light”, whereby it must not be interpreted as a negative term. On 
the contrary, an “orange light” classification reflects the endeavour to improve CSR 
performance. Consequently, possible investors might reward the efforts made on CSR by 
investing in such emerging private entities. 

Similar to the doubts of developing Members towards the green light classification, they 
might also have concerns regarding the orange light classification. As already mentioned, 
an orange light classification may indicate efforts already made especially by private 
entities of developing Members in the field of CSR and do not reflect the failure to be 
classified as green light. 
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3.4.1.3.   Suboption 8.3: Red Light 

Fulfilling one up to three out of eleven requirements of the Brazilian Communication 
may be rated as red light. This categorisation expresses that at least endeavours are made 
on a voluntary base, but also points out the fact that those private actors still have much 
potential to comply with the requirements. 

LDC Members may fear the classification of their private actors on the lowest level. But 
again, at least being classified might show effort already being put in meeting CSR 
standards on a voluntary base and may be better than no CSR endeavours at all. The 
Chairs would like to note at this point that the Communication from Brazil as a basis for 
the traffic light system, must be seen as a theoretical example. Members may not agree 
on the Brazilian Communication as international standard or may not accept the 
quantitative scope of the intervals but might wish to implement the traffic light 
framework. Members could, therefore, put forward other standards or the exact extent 
of the intervals to classify CSR performances. 

3.4.2.   Option 9: Report on Corporate Social Responsibility Measures 

Members might not advocate for a classification framework as discussed in the option 
above but still strive to tackle misuse of CSR. Referring to chapter 1.3, the Chairs would 
like to put forward the option of annual reporting, taking the UN Global Compact into 
account. As previously discussed, the UN Global Compact invites companies and non-
business actors to hand in on a voluntary base a commitment from the CEO and annual 
Communication on Progress which summarises efforts made to operate with 
responsibility and support society (UN Global Compact: What’s the Commitment, 2018).  
Particularly, the Members may consider annual Communications on Progress. 
Consequently, Members promoting voluntary annual reports on CSR efforts by private 
entities, which would be publicly accessible, might help to create transparency among 
private actors in the first place and may expand to a state level. As a result, civil society 
or other private actors might shed a light on trade restrictive use of CSR and thus tackle 
these obstacles through transparency. 

The majority of developing and developed Members may accept this option, since 
handing in annual reports would be voluntary. Private entities of the Members intending 
to invest might consider these reports and invest based on convincing efforts of potential 
investee companies. 
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3.5.   Issue Area: The Division of the World into Different Classes 
because of Corporate Social Responsibility 

Researches of the UNIDO have shown that CSR concepts are mainly focused on trans-
national corporations. However, they are not the main kind of businesses in the world. 
More than 90% of all businesses worldwide are SMEs and exactly they have to be 
addressed if the impact on society wants to be changed. The SME sector will not be able 
to effectively implement CSR standards if the regulations are too “protectionist, 
culturally inappropriate or unreasonable bureaucratic” (UNIDO: CSR for Market 
Integration, 2018). If the rules are too loose, however, these enterprises will become a 
loophole. Therefore, a balance must be found. This argumentation can be transferred to 
governments. In this case, the developing and LDC are the SMEs. Here the developing 
countries account for around 54% of the WTO Members and the LDCs for around 21% 
(Malacrida, 2017, slide 29). The conclusion is that a balance must be found. On one side, 
the developing countries and LDCs should not be overstrained and, on the other side, 
they should not be loopholes. The developed countries may have mixed feelings about 
the project if there exist loopholes and may not see why they should implement such 
standards if they are not binding for everyone. 

3.5.1.   Option 10: Special and Differential Treatment 

An option to prohibit developing countries and LDCs to become a loophole is the S&D. 
The provisions summarized under this name include: 

-   “Longer time periods for implementing agreements and commitments; 

-   Measures to increase trading opportunities for developing countries; 

-   Provisions requiring all WTO Members to safeguard the trade interests of 
developing countries; 

-   Support to help developing countries build the capacity to carry out WTO work, 
handle disputes, and implement technical standards; and 

-   Provisions related to least-developed county (LDC) Members” (WTO: Special and 
Differential Treatment Provisions, 2018) . 

The main legal provision for S&D can be found in the chapeau of the WTO Agreement 
Establishing the World Trade Organization (1994, p. 9). It states that developing 
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countries and especially LDCs have to be supported. The aim is that they have a secure 
share of the growth in international trade. Nothing is said about investment, but because 
trade and investment are two sides of the same coin, it can be concluded that this aim is 
also adaptable for investment. 

3.5.1.1.   Suboption 10.1: Special and Differential Treatment within the  
Agreement 

Firstly, S&D provisions can be written down in the form of an Article in the Agreement. 
An example for this is Article 12 in the WTO TBT Agreement and could be used by the 
Members as a model for S&D in the sphere of investment (1994, p. 128). 

Therefore, the Chairs would like to propose the following legal text: 

“Members shall provide differential and more favourable treatment to developing 
country Members to this Agreement, through the negotiated provisions as well as 
through the relevant provisions of other Articles of this Agreement.” 

The Chairs would like to note that the exact wording might be subject to the negotiations 
among the Members. 

Developing Members may be assured that they get the necessary support from the WTO. 
It is the common thought that membership in the WTO will have advancing effects on 
trade and investment in developing countries, even though the WTO is not a developing 
agency (Collins, 2015, p. 152–153). Developed Members may have the chance that they 
do not have to reject developing countries as partners only because they cannot fulfil the 
requested standards at the moment. 

3.5.1.2.   Suboption 10.2: Special and Differential Treatment in a Waiver 

The Members may wish to go beyond legal provisions, which are written down in WTO 
agreements. They may take actions in favour of developing countries in an individual way 
or as a group (WTO: Special and Differential Treatment Provisions, 2018). This 
assistance can be in the form of waivers, as they are used under GATT. The first waiver 
under GATT creates an exception to the most favoured nation guarantee. Developed 
countries have the possibility to support developing countries with preferential tariff 
treatment through historic, largely colonial-based Generalized System of Preferences 
schemes (GSPs). The second waiver allows developing countries to provide this special 
treatment also among themselves. The third waiver is known as “Graduation Clause” and 
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means that developing countries do not have to make a concession to things, which are 
not consistent with their developmental, financial or trade needs. (Collins, 2015, p. 156–
157) 

Accordingly to the Agreement Establishing the World Trade Organization (1994, p. 13–
14), three-fourths of the Members have to agree on a waiver. Originally, the waiver is an 
instrument to annul obligations of the Agreement Establishing the World Trade 
Organization or of Multilateral Trade Agreements. At this time, investment was not a 
subject yet. But the Chairs expect that on the subject of investment a similar agreement 
with a similar Article might be agreed on. 

Therefore, the Chairs would like to propose the implementation in respect of Article IX:3 
of the Agreement Establishing the World Trade Organization (1994, p. 13–14) a waiver 
with the name: 

“Preferential Treatment of CSR-related issues for developing and least-developed 
countries” 

The Chairs would like to consider that the exact name might be part of the negotiations 
among the Members. 

Here the developing countries may also feel that they are supported, as already 
mentioned in the first suboption. Developed countries may see the possibility to support 
their friends. Even though the WTO Appellate Body considers that the preferences have 
to be implemented for all developing countries on the same level, the WTO Appellate 
Body allowed the establishment of trade preferences in a discriminatory fashion until 
now (Collins, 2015, p. 158). 

3.5.2.   Option 11: Training and Technical Assistance to Developing  
Countries 

Another option to avoid the division of the world into different classes is the possibility 
to provide training and technical assistance to developing countries so that they can 
reach the same level in the topic about CSR as developed countries. Here the WTO 
Agreement on TRIPS (2017) can function as a role model. In Article 67 of this Agreement 
(p. 348) is written that developed country Members shall provide technical and financial 
cooperation in favour of developing country and LDC Members. 
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Therefore, the Chairs would like to propose the following Article, which is leaned on 
Article 67 of the TRIPS Agreement (2017, p. 248): 

“In order to facilitate the implementation of the Agreement on CSR, developed Members 
shall provide, on request and on mutually agreed terms and conditions, technical and 
financial cooperation in favour of developing and least-developed country Members. 
Such cooperation shall include assistance in the preparation of laws and regulations on 
the protection and enforcement of CSR rights as well as on the prevention of their abuse, 
and shall include support regarding the establishment or reinforcement of domestic 
offices and agencies relevant to these matters, including the training of personnel.” 

The Chairs would like to note that the exact wording might be subject to the negotiations 
among the Members. 

Developing Members may have the possibility to profit from the already existing 
knowledge in developed countries and may have the opportunity to create cooperation 
among themselves. Developed Members may have the chance to share their knowledge 
and to have insights into other practices. 

3.6.   Issue Area: Illicit Financial Flows 

Illicit Financial Flows (IFFs) are defined as “money illegally earned, transferred, or used 
that crosses borders” (World Bank, 2018). Activities such as tax evasion, money 
laundering, and bribery are an ever-increasing problem in the global economy. They have 
devastating effects, especially in developing countries (OECD, 2014, p. 1). Many 
intergovernmental organizations, such as the OECD and the World Customs Union 
(WCU) have already committed to combat IFFs and they are constantly looking for new 
partners to join them (OECD, 2014, p. 1). 

IFFs from developing countries are especially harmful because these countries often lack 
their own financial resources and many of them do therefore receive development aid 
from developed countries. These public development aids are, however, far exceeded by 
IFFs, even if one includes financial inflows form direct international investment into the 
calculation (Swiss Agency for Development and Cooperation, 2014, p. 2). Apart from 
further depriving the developing countries of the necessary financial resources, it may 
also render their financial sector unattractive to further investment. As investors are 
looking for trustworthy institutions, IFFs damages their reputation because they may not 
be able to adhere to integrity standards (OECD, 2014, p. 15). 
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As there have recently been many discussions about IF the matter of IFFs may also be of 
interest for the WTO. FDIs are on the rise, especially in developing and LDCs, as 
companies try to penetrate these markets. Even though these FDIs normally have good 
intentions, the factor of profit maximisation should not be underestimated. There is 
evidence that companies involved in FDI do often negotiate with the respective 
authorities, in order to avoid paying high taxes, which subsequently increases the profit 
that flows back to the country of origin, but decreases the tax income of the host country 
(Edoun, Essome Dipita, & Motsepe, 2016, p. 443). 

In its core, the discussion about IF, aims at an easing of investment activities. In order to 
reach this easing, the main goal as stated by the OECD is to “Provide investors with a 
transparent, predictable and efficient regulatory and administrative framework, and 
reduce or eliminate obstacles faced by investors in the host economy when investing or 
reinvesting” (Novik, 2017, slide 3). IFFs prosper in environments with weak governance 
mechanisms, which may also hinder IF efforts. If investors cannot count on a contingent 
administrative framework, they may lose interest in investing because the risk is too high 
or, on the other side, they might try to use these weak systems in their favour. If the WTO 
decides to take measures in this regard, they could resort to the following options: 

3.6.1.   Option 12: WTO Collaborates with Other Intergovernmental 
Organizations 

As there are already a number of initiatives by other intergovernmental organizations 
such as the OECD and the UN, it might be interesting for the WTO to collaborate with 
those organizations and orientate itself on the frameworks that these global actors have 
already drawn up. 

One possible initiative that the WTO might be able to collaborate with is the Inter-Agency 
Task Force on Financing for Development, that is a cooperation of the United Nations 
Office on Drugs and Crime (UNODC) and the OECD (UNODC & OECD, 2016). In the 
Addis Ababa Action Agenda (AAAA), it is specifically stated that the UN “resolve to 
strengthen the coherence and consistency of multilateral financial, investment, trade and 
development policy and environment institutions and platforms and increase 
cooperation between major international institutions, while respecting mandates and 
governance structures” (UNODC & OECD, 2016, p. 1). The main efforts that the 
organizations have committed to include are the elimination of safe havens for illicit 
financial activities, to strengthen regulatory frameworks, and to increase international 
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cooperation to fight money-laundering (UNODC & OECD, 2016, p. 1). A collaboration 
with the WTO could increase the capacities and allow access to new policy spheres. 

Collaborations by the WTO with other intergovernmental organizations or agencies are 
not a new phenomenon. The WTO already collaborates with the World Health 
Organization (WHO), which was granted observer status in the committees on SPS and 
TBT because the discussions that take place in these committees are of interest for global 
health issues (WTO, 2018, The WTO and the World Health Organization). As 
international financial flows, international corruption, and the pursuit of a socially 
responsible development framework are also in the interest of multiple global and 
intergovernmental organizations, collaborations between these actors might be 
appropriate. 

Developing country and LDC Members of the WTO may welcome such cooperation, as 
their countries could profit from increasing attractiveness for investors and higher tax 
earnings through the fight against IFFs. Developed country Members might also support 
such a collaboration, as many of them are already involved in activities related to the 
combat of corruption through their engagement in the OECD and other 
intergovernmental organizations or networks. 

3.6.2.   Option 13: WTO Sets Up Its Own Regulatory Framework for the 
Fight of Trade- and Investment-Related Illicit Financial Flows 

The WTO might not be interested in the collaboration with other intergovernmental 
organizations to fight IFFs in general. Its Members might be more interested in fighting 
the specific trade- and investment-related symptoms of IFFs. Therefore, it could be more 
productive for the WTO to set up its own framework to regulate the handling of illicit 
trade and investment activities. 

3.6.2.1.   Suboption 13.1: Creation of Binding Minimum Standards 

In order to regulate the efforts against trade- and investment-related IFFs, the WTO 
Members could lay down minimum standards, which all Member countries would have 
to adhere to. 

All Member countries would, therefore, be obliged to implement a set of minimal 
measures in order to detect and reduce IFFs. The adherence to those rules would become 
binding for all Members and would become subject to the WTO DSB. Developing country 
and LDC Members would profit from S&D provisions. Developed country Members 
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might find this option interesting, as they normally already have some basic regulation 
in place and would therefore not have to make too much of an effort to adhere to those 
minimal standards. 

Developing country and LDC Members might be sceptical about this option, as it would 
require quite some efforts for them to be able to adhere to these standards. On the other 
hand, they could profit from S&D provisions, which might ease the burden of these 
efforts. 

3.6.2.2.   Suboption 13.2: Creation of Non-Binding Soft Law Provisions 

If a consensus on binding minimum standards cannot be reached by the Members, it 
might also be an option to incorporate soft law provisions on measures against IFFs into 
any new agreements that could include this topic. These soft law provisions could take 
the same form as has been presented in the Brazilian Communication Article 18 on 
Corporate Social Responsibility (WTO: JOB/GC/169, 2018, p. 9f). 

3.7.   Issue Area: Corporate Social Responsibility as a Long-Term 
Aspiration 

In the last years, CSR was an often-discussed subject in national and international 
discourses. Today, especially firms have to take stand in CSR-topics because the 
customers do not only look at the quality of the product or the price anymore but also for 
their impact on the world and other people’s life (Business News Daily: What is CSR, 
2018). This trend is more and more spilling over on governments (Lombardo & D’Orio, 
2012, p 93). Besides the traditional tasks, they also have to respect CSR. As it can be seen 
in the private sector, CSR has an effect on the long-term benefits and not directly on the 
short-term ones (Bdaily: CSR and Thinking long-term Goals, 2018). Therefore, CSR has 
to be handled as a long-term aspiration. This can already be found in the CFIA. The aim 
is to create a long-term frame so that CSR is not a fleeting star, but can foster sustained 
investment (ISSD: Brazil’s Cooperation and Facilitation Investment Agreement, 2018). 

It has to be acknowledged that the WTO was until now not the chosen platform for 
discussions about IF and, therefore, also not for CSR. This means that other 
organizations may have more knowledge about this specific topic and cooperation with 
them could help both parties. Moreover, it could be a possibility that the Members decide 
that the FIFD promote CSR within the WTO because they have until now worked the 
most on this topic compared with the other Members. 



Model WTO 2018 
Trade & Investment 
 
 

30 
 

3.7.1.   Option 14: Cooperation with other Intergovernmental  
Organizations 

A possible way to handle CSR is to cooperate with other intergovernmental 
organizations, which have until now more experience in this topic. In Article V of the 
Agreement Establishing the World Trade Organization (1994, p. 11), which was signed at 
the Marrakesh Ministerial Meeting in April 1994 and was a result of the 1986–94 
Uruguay Round, is written that “the General Council shall make appropriate 
arrangements for effective cooperation with other intergovernmental organizations that 
have responsibilities related to those of the WTO”. An example is the cooperation 
between the WTO, the World Intellectual Property Organization (WIPO) and the WHO, 
which has the aim to facilitate the implementation of the TRIPS Agreement and to 
strengthen their cooperation in public health. In 2009, the Director Generals of WTO, 
WIPO and WHO committed to reinforcing the trilateral cooperation (WHO, WIPO & 
WTO, 2015, p. 2). 

3.7.1.1.   Suboption 14.1: General Cooperation  

In the subject of CSR, OECD and UNCTAD could be possible partners and a trilateral 
cooperation as in intellectual property rights and public health could be the goal. 
Therefore, the Chairs would like to propose the following Article to the Members: 

“Because OECD and/or UNCTAD have more experience in the subject of CSR, the 
Members ask the General Council to agree on a cooperation with OECD and/or 
UNCTAD”. 

The Chairs would like to note that the exact wording might be subject to the negotiations 
among the Members. Therefore, the Members may define with which organization/s the 
WTO Members would like to cooperate. 

Developing countries may have the possibility to interact with other intergovernmental 
organizations and to become a Member of them. This may foster the development in 
these countries and give an overall solution. Developed countries may see the chance to 
deepen their relations with the other intergovernmental organizations. 

3.7.1.2.   Suboption 14.2: A Cooperated Aid Programme 

Another possibility in the area of cooperation is to launch an aid programme for 
developing countries and LDCs to help them to fulfil the set requirements related to CSR. 
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This kind of programme was also created at the TRIPS Agreement in cooperation with 
the WIPO (WTO: The WTO and World Intellectual Property Organization, 2018). There 
the developing countries and LDCs had a longer time period to implement the decided 
standards and to adjust their regulations. In the case of CSR, this might be an option and 
a cooperated aid programme might be a Member-friendly solution. Therefore, the Chairs 
would like to propose the following rule: 

“To address the different states of development between the WTO Members, the 
Members ask the General Council to agree on a cooperated aid programme with the 
OECD and/or UNCTAD for developing and least-developed countries.” 

The Chairs would like to note that the exact wording might be subject to the negotiations 
among the Members. Here, the Members may choose again the partner for the 
cooperation. 

Developing countries may see the opportunity to get special support and may have the 
impression that they are not left alone. Developed countries may earn new partner 
through this cooperated aid programme. 

3.7.2.   Option 15: Delegate the Lead to the Investment Facilitation  
Group 

As it was explained in chapter 2.1.3, FIFD, they would like to create an Investment 
Facilitation Group (WTO: JOB/GC/159, 2017, p. 1). This group could also deal with CSR 
because this topic is closely connected to IF. Therefore, they could create CSR-rules, 
which are compatible with the IF-rules and could keep the long-term perspective in 
mind. As a consequence, it may not happen that between the two subjects CSR and IF 
there will be differences and, therefore, an overall solution could be created, which will 
have a long-lasting impact. 

To cover this possibility, the Chairs would like to propose the following Article: 

“The Members delegate the leading role to the Investment Facilitation Group with the 
aim that they connect the two topics Corporate Social Responsibility (CSR) and 
Investment Facilitation (IF) reasonable and with a long-term perspective. Every 
Member is free to join the Group and to contribute to this mission.” 

The Chairs would like to note that the exact wording might be subject to the negotiations 
among the Members. 
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Developing as well as developed countries may see the possibility to have a voice in the 
creation of CSR standards. The membership in this group is voluntary and, therefore, 
every country can propose its ideas. 
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Annex 

Structured Discussions on Investment Facilitation: 
Communication from Brazil 

(WTO: JOB/GC/169, 2018, p. 9–10) 

“[…] 

SECTION VII Corporate Social Responsibility  

Article 18  

Corporate Social Responsibility  

1. Investors and their investments shall strive to achieve the highest possible level of 
contribution to the sustainable development of the host Member and the local 
community, through the adoption of a high degree of socially responsible practices, 
based on the voluntary principles and standards set out in this Article and internal 
policies, such as statements of principle.  

2. Investors and their investments shall endeavour to comply with the following 
voluntary principles and standards of corporate social responsibility, in accordance 
with the laws adopted by the host Member and with Members’ international 
commitments on this matter:  

a.  Respecting the protection of the environment and sustainable development and 
encouraging the use of technologies that do not harm the environment, in 
accordance with the national policies of Members, in a way that incentivizes 

economic, social and environmental progress;   

b.  Respecting human rights of those involved in the activities of the companies, 
consistent with the international obligations and commitments of the host 
Member;  

c.  Stimulating the strengthening of local capacities through close cooperation with 

the local community;  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d.  Incentivizing the formation of human capital, particularly creating job 

opportunities and facilitating the access of workers to professional qualification;   

e.  Abstaining from seeking or accepting exemptions other than those established in 
the law of the host Member with respect to the environment, health, safety, 

labour, financial incentives or other matters;   

f.  Supporting and maintaining principles of sound corporate governance, as well as 

developing and applying good practices in corporate governance;   

g.  Developing and applying effective self-regulated practices and management 
systems that foster a relationship of mutual trust between the enterprises and the 

societies in which they carry out their operations;   

h.  Promoting the knowledge of workers regarding company policies through the 
appropriate publication of these policies, including through recourse to 

professional capacity building programs;   

i.  Abstaining from discriminatory or disciplinary actions against workers who 
report severe occurrences to the management or, when appropriate, to the 
competent public authorities, of practices in breach of the law or standards of 

sound corporate governance to which the enterprise is subjected;   

j.  Encouraging, whenever possible, the business partners, including suppliers and 
outsourced services, to apply principles of business conduct consistent with the 

principles provided for in this Article; and   

k.  Respecting local political processes and activities.   

3. Investors are invited to keep the National Focal Point informed about their internal 
corporate social responsibility policies and practices.  

[…]” 


